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TS 


ISDICTIONAL STATEMENT 


JURISDICTIONAL Sis 
The Jurisdiction of this Honorable Court is invoked by virtue of 
28 U.S.C. 2106 ( 1964 ) pursuant to its authority to affirm, modity, vacate, 


set aside or reverse any judgement, decree, or order of Court lawfully 


brought before it for review and may reward the cause and airect the entry 


of such appropriate judgement, decree, or order, or require such further 


proceedings to be had as may be just under the circumstances. 


On April 11, 1965 appellant, Robert Graham was arrested for drunkness 
while walking home ator near 9th Street and Maryland Avenue, Northeast. 
Appellant was thereupon taken to Number 9 Precinct and was placed in a 
crowded cell with six other prisoners. Approximately 5:00 P.M., appellant's 

Graham, went to Number 9 Precinct and posted $10.00 collateral 
and returned home. Sometime between the period of appellant's arrest and the 
time at which appellant's wife posted collateral, appellant was severely and bru- 
tally attacked dy one of the prisoners in the cell. Appellant had done nothing to 

ttack. Appellant yelled on numerous times but none 
of the officers in the precin responded. Neither did any of the prisoners in 
the cell attempt to prevent further attack on appellant. Appellant, thereupon 


being rendered in'a semi-unconscious state, was, again attacked brutally and 


viciously by the same prisoner again. Appellant was again thrown to the floor 


and during the attack his right ear lobe was bitten completely off and was kicked 


and pounced upon repeatedly and savagely, thereby causing multiple fractures of 
his 7th, 8th, and 9th ribs on the right side ; multiple contusions and abrasions 
and contusions of the kidney. Again, during the attack, appellant yelled for help 
but none of the police officers in the precinct responded. 

Finally, after some several hours delay, from the time at which appell- 
ants wife had posted collateral, appellant was taken from the cell to be released 
and upon being taken to the desk at the precinct, it was then that the officers took 
note that apoellant had been savage ly and brutally attacked. Appellant was then 


taken to D.C. General Hospital in a police wagon, given emergency treatment 


( 2.) 


and then transported back to Number 9 precinct where appellant was finally 
released at about 3:00 A. M, the following morning. Notably, in spite of the 
numerous bodily injuries which appellant had received, he was not admitted 
as a patient at D.C. General Hospital. After appellant had returned home his 
wife telephoned D.C. General Hospital requesting that appellant be admitted 
but admission was refused. The following day, appellant had contacted Pneu- 
monia along with the aforementioned injuries and was admitted at Freedmons 


Hospital. 


Appellant forwarded the required Statutory notices to the District of 


Columbia Commissioners notifying them of his claim for damages. (Gace 

). The claim was refused. A Civil Suit was filed tn the U.S. District 
Court seeking damages (J. A. 2 ). The cause came on for Trial 
and as a Pre-Trial Motion. Appellee contended that appellant's suit was barred 
under the Doctrine of Governmental Immunity. After hearing eer arguments 
on the Motion, the Trial Court ruled that the appellee, District of Columbia was 
not Liable and was immune from suit by virtue of the Governmental Immunity 
Doctrine and for the further reason that operation of a police Department was a 
governmental function and appellants suit did not fall within any of the exceptions 
to the Governmental Immunity Doctrine. (JA. 3 ). On June 23, 1969 
there was entered on the docket of the U.S. District Court an order dismissing 
appellants Complaint. It ts from that order or judgement that appellants filed 


notice of appeal to this Honorable Court (J. A. 4 ya 


( 3.) 


OF POINTS 

L A municipality is not immune from civil ability under the Doctrine 

of Governmental Immunity. The Doctrine of Governmental Immunity, as invoked 
isatime-worn archaic doctrine and represents a revisitation of part 

history, which has no legal, economical, social, political or pragmatic value. 

While tt has been enunciated that the operation of a police department is 
a governmental function, the operation of a police department, involving training, 
instruction, supervision and control of police officers, is a ministerial function 
of 2 municipal covernment and as such the District of Columbia would be Liable 
in tort notwithstanding the invokement of the Immunity defense. 

The Governmental Immunity Doctrine clothed in disguise of a Federal 
Statute 2oplicable to the District of Columbia, is unconstitutional as a denial of 


due process of law and a denial of equal protection of Laws for the reason that 


persons having meritorious claims against a municipality are barred under the 


distinction of Governmental and Froprictary functions of a municipality. Ob- 
viously, the distinction discriminates against one class as opposed to another 
class of persons having claims against the municipality. The distinction, as 


heretofore made, has no real legal on Constitutional justification or efficacy. 


I. Federal Courts possess the power to abolish the Statutory con- 
cept of Governmental Immunity without doing violence to the Doctrine of Separa- 
tion of powers. This Honorable Court holding In Urow_v. District of Columbia 
114 U.S. App. D.C. 3 316 F. 2d, 351, Cert. dented 375 U.S. 826 (1963 
Should be re-examined. Flexibility in interpretating the existing exceptions to 


the Governmental Immunity Doctrine does not obviate the power of the judiciary 


to completely abolish the Doctrine and a Federal Statute which encompasses 


that doctrine particularily where liberal and flexible interpretations will 
eventually destroy the doctrine in toto In any event. 

While the preferred and enlightened Government is one which operates 
under a system of Separation of powers and checks and balances, our system 
of Government require that Federal Courts on occasion interpret the Constit- 
ution in a manner at viarance with the construction given the documents by 
another branch. The alleged conflict that such an adjudication may cause cannot 
justify the Court's avoiding their constitutional responsibility. ‘Strict Interpre- 
tation of the doctrine of separation of powers ignores the acceptable and realistic 
doctrine that none of the three departments of government is subordinate but that 
all are co-ordinate, independant, co-equal and potentially co-extensive. Acom- 
plete separation of powers is not desirable nor was it ever intended by the framers 
ofthe Constitution. The powers may be blended and consequently the Judiciary is 
obliged to act where Congress has remained silent in the face of pressing needs 


for change. 


IIL The trial Court erred in ruling that the Appellant's claim was barred 


under the doctrine of Government Immunity. 


ARGUMENT 
(I) (a) 
A MUNICIPALITY IS NOT IMMUNE FROM CIVIL 


LIABILITY UNDER THE DOCTRINE OF GOVERN- 
MENTAL IMMUNITY. 


a. Historical Origin : 


The doctrine of Governmental Immunity or Sovereign Immunity as it is 


known, began with the theory that, under the early common Law, Kings and 


Royalty derived devine rights from God and as such could dojno wrong. To 


allow the king to de sued would be repugnant and contradictary to the Sover- 
anty of the King, W. Prosser the Law of Torts #125, at 996-97 (3d. ed. 
The doctrine was firs 


t apolied to a municipality in 1798 in Russell v. 


. The decision in 
Russell v._ Mer on, 


supra, (proteding the municipality from Suit was 
predicated upon the absence of funds in the Devon Treasury to pay judgements 
arising out of tort claims, 


as well as the fear of a multitude of similar suits. 


ir Weapons, 16 Cleve- 


to rest upon three grounds : (1) That the immunity of the 


nich is extended to the municipality as the representative 


the 


ad 


= > 
vereigon ; (2) 


theory that it is more expedient that scattered individ- 
uals suffer than that 


the public in general, as represented by the government be 


inconvenienced 3; 2 


enienced ; and (2) the theory that governmental agents will perform their 


oe 
— 


Needless to say, the doctrine of Governmental Imm- 
unity has been Drought under sharp attack in recent years. Awareness and realiza- 
tion of these attacks invites a careful and demanding search for the real constitut- 
ional justification for the doctrine, exceptions to the doctrine notwithstanding. 
B. Effect of the Doc 


trine of Governmental Immunit 


The appellant was arrested on April 11, 1965 for drunkness and was taken 
to Number 9 Precinct. While being confined in a crowded cell with severa! other 
prisoners, appellant was viciously and savagely attacked by one of the prisoners. 
During the attacks, appellant screamed for help but no one came to Appellant's 


rescue. Appellant sustained severe multiple bodily injurtes of permanent duration. 


(6. 


Appellant filed this action in the United States District Court under 1 


D.C. Code 902, 1961 Edition which provides : 


Saeed 

" The Commissioners of the District of Columbia are empowered to settle, 
in their discretion, claims and suits, either at Law or in Equity, against the 
District of Columbia wherever the cause Of action. wccceces 


a. Arises out of the negligence or wrongful act, either of 
Commission or omission of any officer or employee of 
the District of Columbia whose negligence or acts the 
the District of Columbia if a private individual would be 
prima facie to respond t> damages, irrespective of whe- 
the such negligence occurred or such acts were done in 
the performance of a municipal or governmental function 
of said District. Provided however, that nothing herein 
contained shall be construed as depriving the District of 
Columbia of any defense it may have to any suit, either at 
law or in equity, which may be instituted against it or to 
give any person, corporation, partnership, or association 
any right to institute any suit against the District of Colum- 
bia which did not exist prior to June 5, 1930. "' 


Section 902 >f the D.C. Crde makes it clear that the Commissioners 
are empowered to settle claims, in their descretion against the District of 
Columbia whether the negligent acts were done in the performance of 2 municipal 
or governmental functions. Tt would appear then that Congress, through innuendo 
has not made it mandatory and explicilty clear that the doctrine of Governmental 
Immunity must be asserted or can be asserted under Section 902 which states that 
the foregoing provision of Section 902 shall not be construed as depriving the Dis- 
trict of Columbia of any defense it may have to any suit either in Law or Equity. 


Appellant reads the Statute to mean " nothing in Section 902 shallbe construed as 


depriving the District of Columbia of any defense it may have toany suit in law or 


equity, other than the defense of governmental immunity which Congress has waived 
within the four corners of Section 902. 


Gi) 


Congress has legislated twice on the general subject of the Liability 
of the District o 
granted to the Commission the power to settle, without suit, certain types of 
claims. See Adamsv. fon, App. D.C. 122 A 2d 765 ( 1956 Again 


y entered a requirement that notice of allclaims against 


injury is sustaineé. However, Congress has never, hic verba, met the problem 
y declaring that the defense of governmental immunity is 
A croping in legislative jungle ts evident. 

Amidst the confusion surrounding the defense of governmental immunity 
and the Courts attempt to find the means through which the doctrine could be 
avoided, the classic yet unc larified distinction has been made and the exception 
has evolved that the District of Columbia may be held Liable if inthe performance 
of a proprietary or corporate function rather than a governmental function. 
Calomeris v. D.C. 96 U.S. App. D.C. 364, 226 F 2d 266 (1955). The rule 
In this jurisdiction has been consistently enunciated that torts committed by off- 
icers and employees of 
functions such as the operation of a police force cannot be made the basis of lia- 
bility ina sult against the District. Capital Transit Company v. D. of C., 96 U.S. 

. D.C, 699, 225 F. 24 38 _ This Honorable Court has seen fit to esta- 
blish exceptions to the immunity Doctrine In Elgin v. D.C., 119 U.S. App. DAC LLCS 


Elgin ve D.C, 219 Veo. APP: = 


37 F. 24152 (1964). Urow v. D. of C., 114 U.S. App. D.C. 350, 316 F. 2d 


337 F. 24 152 (1964). Urow v. D. of C., TIS US OPPs Ne 


351 Cert. denied, 375 U.S. 826 (1963). Harbin v. D. of C., 119 U.S. App: io. C 


375 U.S. 826 (1963 ). Rardin ¥- 


31, 336 F. 24950 (1964). ‘In spite of the distinctions between corporate and 


proprietary functions as opposed to governmental functions, the method, the logic, 


the reasons de etre and basis for such a distinction remains unclear to this day. 


The U.S. Supreme Court was quick to note that, 

" there is no topic of the law in respect of which the decisions 
of the State Courts are in greater conflict and confusion than 
that which deals with the differentiation between the govern- 
mental and corporate powers of municipal crrporations...... 
No definite rule can be extracted from the decisions": See 
Brush v. C,LR,,300 U.S. 352, 362, 57S. Ct. 495, 496-497, 
81 L. Ed. 691 (1937 ). 


The case before the Bar of this Honorable Court is clearly one which in- 
volves the operation of the Police Department and whether the District of Columbia 
can be held Liable for torts committed during the operation of that department. It 
has been held in this Jurisdiction that operation of a police force ( department ) is 
a governmental function, Adams, supra. The question then is whether the opera- 
tion of the force, jncluding training, instruction, supervision and control of police 
officers is a discretionary or a ministeral function ofa municipal government. 
Appellant contends that the operation of a police department is a ministeral function 
ofa municipal Corporation. This Honorable Court did define and make the distinc- 
tion in Elgin, supra, This Court partificated in Elgin, supra , that an act is minis- 
torial if it connotes the execution of policy as distinct from its forwardation. It is 
discretionary tf it Involves the exercise of Judgement and the formulation of policy, 
that Is, the " power and duty to make a choice among valid alternatives. " See Jaffe 
Suits against Governments and Officers, Damage Actions, 77 ‘Harv. L. Rev. 209, 
218 (1963). Inasmuch as Congress has failed to act in abolishing the Governmental 
Immuntty Dodrine, the distinction set forth in Elgin, supra, must be followed here. 
Thus the exception to the immunity doctrine would be and is that the District of 
Columbia may be answerable in Tort for the negligence in the operation of that 
Department inasmuch as the operation of that Department is 4 ministerial act 


rather than discretionary. Tucker v. Duke, 107 U.S. App. D/C. 253, 254, 276, 


F. 2d 479, 500 (1960), See also Greenstone, Liability of Police Officer for 


. The Appellant 
herein had been arreste was being held in confinement tn a local pre- 
cinct, inan overcrowed cell, where he was viciously attacked by another in- 
mate without just caus reation. Appellant yelled repeatedly for help 


but none of the officer ig on duty would respond. As a result appellant 


aay ast eS 


-_s 


sustained loss of an 2at lobe and several fractured ribs along with other multiple 
| Columbia is clearly negligent in fail- 
event overcrow cin ailing to patrol and police the cell blocks ; 
nd retaining the appella tt ack Ing after appellant's wife had posted 
the negligence of the municipality in the perfor- 
ions (such as the operation of the police department ) 
is the proximate cause of injury to a person that municipality is not immune from 
suit and will de held Hable in 
Status of the Imm Doctrine. 


At first blusz, Appellant advocates the complete abolition of the Doctrine 


of Governmental Immunity Congress having failed to act, the burden is on the 


eee p306066)000S2 9 o 


Judiciary to abolish the Immunity doctrine which is " an absolescent and dying 
" Calomeris, supra. Termination of the doctrine is not necessarily 
the lecislature as this Honorable Court reasoned in Urow, supra. 
Courts are not at lfoerty % nyerlook or disrecard the commands of our Federal 
Constitution nor can the Courts countenance evasions of the Constitution. _ Williams 


Wood- 


whenever a Statute is in violation of the 


adjudge and thereby give effect to the Constitution. Marbury v. Madison, 1 Cranch 


(US) 637, 2 L. Bd. 60 (1803). This H norable Court has long stnce acknow - 


| 
" The necessities of the American system requires the 
Judiciary to determine the Constitutionality of acts of 
the legislative, and this represents the highest exer- 
cise of Judical power and one that even the Judiciary 


is reluctant to exercise. Panitz v. D. of C., 72 Apo. 
D.C. 131, 112 F. 2d 39 ( 1949. 


| 
It Is Indeed not enough to say that the abolition of the Doctrine of Immunity 

is a burden to be undertaken by Congress. Obviously, Congress may never act in 

this area. Yet, it is apoarent that the doctrine has been brought under sharp attack 

by other courts. An intensive abolition of the doctrine began in 1987 when the 

Florida Suoreme Court held that a municivality was not “AAEEES from liability in 

a tort resulting from the negligence of a police officer. Barorove v. Cocoa Beach 

96 So 24 130 _)( Fla. 1957). See also Borchard, Government Liability In Tort 34 

Yale L.J. 1, 129, 229 (1924-25) 5 Fuller_and Casner, municisal Tort Liability 

in Operations, 54 Harv. L. Rev. 437 (1941 ). Price and smith, Municival Tort 


Municival 


Tort Liability, 48 Mich. L. Rev, 41 (1949 ) ; Tooke, The Extension of Municival 


Liability in Tort, 19 Va. L. Rev. 97 (1932). After Hargrove, supra, came a 

rash of decisions holding municivatlities answerable in Tort and rejecting the 
Doctrine of Governmental Immunity. The Suoreme Court of Iittnots rejected the 
immunity doctrine in Mulitor_v. Kanelancl Comm. School Dist No. 302, 18 Ill. 2d 
11. 163 N.E. 24 89 (1959 ). New Jersey rejected the doctrine in McAndrew _v. Mulaa 
rchuk, 33 N. J. 172, 162, A 2d $20 (1960 ). California rejected the doctrine in 
Muskoof v. Corning Hoso. Dist. 5s, Cal, 2d 211, 359 p. 24, 457 (1961); 


Michigan rejected the doctrine in Williams v. City of Detroit, 364 Mich. 231, 111 


N.W. 241961). Wisconsin in Holytz v. City of Milwaukee, 17 Wis. 2d 26, 115 


N.W. 2d 618 (1962 ) Minnesota in Spaniel v. Moonels View SchoolDist. No. 621, 26¢ 


‘Minn, 279, 118 NW. 24-795 (1962). Arizona in Stone v Arizona Highway Comm. 


$ Ariz. 384, 351 p. oy entucky likewise rejected the doctrine 


in Haney v. City of Lexington . Notably, rejection 


Lis 


of the doctrine was by judicial declaration and not by act of the various state 


Legislatures. 

reserves any defenses which the District 
may have to any action in Law n Equity. Historically, the defense of Govern- 
mental Immunity first ared at Common Law in Russell v. Men of Devon, 


Mellel Leese ee 


3 the doctrine reason that they are not bound 


to follow the Com Law Rule of Immunity arising after the adoption of the Amer- 


ican Declaration of Independence. Harorcve v. Cocoa Beach, supra. The hist- 
iomificance mas mo bearing to the Judicial approach which might be used 


Ropensate- se 


cases W + the District of Columbia Law. The District of Col- 


is in fact a Federal District and is therefore controlled 


a municipa 
and governed by Feder There is no Federal Common Law. Quaerre, 


whether the Common Law defense of Govermental Immunity its really one to be 
e'in light of 1 D.C. Code 902 which makes no specific mention 
i Immunity as 2 de suits at law or equity. Congress could have spelled 
t the defenses in Section 902 which were available to the District of Columbia 
ion 902 is barren for want of specificity of defenses. 
compelled to abide by the Doctrine of Stare Decisis. 
However, Stare Detisis is nothing more thana self-stultifying felish. There 
must be clean breaking away from the doctrine and the practice where adher- 
ence thereto bars or prevents injured persons from seeking relief from govern- 
ments. 


Accordingly, the District of Columbia fs not immune from Liability 


under the Doctrine of Governmental Immunity and a sweeping abolition of the 


(TZ) 


THE GOVERNMENTAL IMMUNITY DOCTRINE AND A 
STATUTE WHICH ENUNCIATES SUCH A DOCTRINE IS 
UNCONSTITUTIONAL FOR IT DENIES EQUAL PROT- 
ECTION OF LAWS AND IS A DENIAL OF DUE PROCESS 
OF LAW UNDER THE FEDERAL CONSTITUTION: 


The Constitutional provisions involved are as follows : | 


| 
The Fifth Amendment of the Federal Constitution provides : 


" No person Shall ...cccescccccccccccccencceces » 
por be deprived of life, liberty, or property, with- 
out due process of law." 


The Fifth Amendment rather than the 14th Amendment is applicable to 


the District of Columbia, Barry v. Hall, 98 F 2d 222, 68 App. D.C. 350 ( 1938); 


O'Conner v, District of Columbia, 153 F 24 225, 80 U.S, Apo. D.C. 351 (1946). 
Section I | 

The 14th Amendment while not applicable to the District of Columbia pro- 
vides that : : 

WR RARARASOONOOnSOO woke chet chalky State deprive any see of life, 

liberty, or property without due process of law ; nor deny to any 

person within its jurisdiction the equal protection of the laws." 

This Court has ruled the due process provision of the ath Amendment as 
applied to the District of Columbia implies equal protection of the laws. Hamilton 


Nat. Bank of Wash. v. Dist. of Col., 176 F 2d 624 85 U.S. A - D.C. 109, Cert. 
denied 70S. Ct. 241 (2 mems.) 338 U.S. 891, 94 L. Ed. 547 (1949 ). This Honor- 


able Court further ruled, many years prior to its ruling in Ha milton, supra, that 
life, liberty and property are equally for the benefit and protection of all citizens 

of the United States residing permanently or temporarily within the District of Col- 
umbia, as those residing in the several states. Lappin v. Dist. of CoOL, 22 App. UC 
76 (1903 ) ; See also, Groot v, Reilly. 266 F 1008, 49 Apo. D. C. 388 (1919 ) ; 


Wilson v, McDonnell 265 F 432, 49 App. D.C. 280 (1939 ). 
| 


The contention which Appellant raises here is that the Governmental 
Immunity Doctrine and 1 DC. Code 902 which enunciates and harbors such a 
doctrine is Unconstitutional fr the reasons that the Statute which allows assertion of 
the defense of governmental immunity denies equal protection of the laws and Is 2 
denial of Due Process of Law. But, let us first examine Section 902, inorder to 
ascertain whether the defense of covernmental Immunity is specified within the 
clear language of the Statute. While Section 902 gives the District Commissioners 
authority, in their discretion, to settle claims and suits irrespective of whether the 

nishes the basis of such claims or suit were done inthe performance 
of a2 municipal or governmental function. Section 902 further states that nothing 
contained in 902 shall be construed as depriving the District of Columbia of any def- 
ense which it may have to any suit in law or in equity. 1 DC Code 902. 

While admittedly, the governmental immunity doctrine is a creature »f the 
Common Law, State Statutes have codified the doctrine in their respective laws un- 
like the District Code, wherein Congress has not, hic verba, spelled out the doctrine 
in Section 902. There is a split of opinion as to when the Doctrine first arose. For 
our purposes here, however, Appellant adopts the view that the defense of Immunity 
first arose with the 1722 English case of Russell v. Men of Devon, supra. The 
rule is that the Common Law Is generally considered to be that body of Law In 
force in England prior to the American Declaration of Independence, 1776. Most 
American Courts do not consider themselves bound by common law priniciple 
arising after 1776. The Florida Supreme Court took the view that the immunity 
rule arose in 1788 and thus, an act of the State Legislature Is not needed inorder to 
abrogate or abolish the common Law rule. See Hargrove v. Cocoa Beach, 96 So, 
2d 130 ( Fla. 1957). The same rationale is applicable to the District of Columbia 


as it now enjoys the Statutes of a municipality for the purposes. The reason being 


that the District may sue and be sued, Historically, the territory which we now 
call the District of Columbia was ceded to the Federal Government by the State 
of Maryland under Act Md, Dec. 19. 1791 and Act of Virginia Dee. 3, 1789. 
As such the common law of Maryland and Virginia became the 50 called Common 
Law of the District of Columbia. Consequently, urging adoption of the rationale in 
Hargrove, supra this Honorable Court is indeed empowered to ots the govern- 
mental Immunity doctrine since it is a creature of the common Law and first arose 
after the Declaration of Independence in 1776. What this Court said in Urow v. Distr- 
ict of Columbia, supra, that the general abolition of the doctrine of Sovereign imm- 
unity is not something to be undertaken by the Judiciary, it sould be re-exathined 
again in light of Appellant contentions. Urow v. D. of C. 114 vu. S. App. D.C. 316 
. 24 351) (1963). This Court does not lack the power to abolisha general 
priniciple of common Law which had its origin after the Declaration of Independence 
in 1776. To continue recognition of the sovereign immunity defense to all suits at 
law and in equity is a denial of Due Process of Law under the oder Constitution. 
It cannot be disputed that the judicially created and recognized exceptions 
to the Immunity D-ctrine is conflicting with the mandates of equal protection of 
laws implication under the 5th Amendment of the Federal Constitution This 
Honorable Court has made the distinction that the District of Columbia is liable 
for negligence in discharging duties ofa corporate or proprietary character, 
Adamns v. D. of C., 122 A 2d 765 1956 ).)( Mun. App. D.C. 1956); Tillman 


v. Dist. of Col. _ D.C. 242, 29 F 2d 442 (1929 ) ; Calomeris, supra ; 


D, of C, v. Green 96 App. D.C. 20, 223 F 2d 312 (1955); Dist. of Cal. v. Ric- 


hards, 75 U.S. App. D. C. 349, 128 F 2d 297 (1942 ) ; Scull v. Dist. of Col. 102 
| 


. Johnston v. D. of C. 6S. Ct. 923, 118 U.S. 19, (1686). On the 


other hand, the Court has ruled more than once that no cause of action may be 
maintained against the Di t of Columbia for Torts or negligence of its officers 


and em 


D. of C., supra. Yet, the real and logical reason for the distinction 
between functions which are proprietors or corporate and functions which are gover- 
ental in nature. This Court was quick to recognize the failing logic in the dist- 
inction. Approximately one year after the Court decided Urow, supra ( 1963 ), 
Blgin v, Dist.of Col, was brought before the Court for review. This Court ruled 
in Elgin, that the proprietary-governmental dichotomy of Capital Transit, supra 
no longer constitutes the complete test in determining whether, in agiven case, the 
District of Columbia is immune from suit. This Court said then that: 
" A finding that a function is governmental is the 
beginning of tnguiry into the issue of answerab- 
ility in tort, not the end of it.” 

See Elgin v. Dist. of Col. 119, U.S. App. 116, 337, F 2d 152 (1964 ) This 
being law then, ‘it must be strongly cantended that the governmental tmmunity 
doctrine is no longer regarded as fundamental law. See 34, Yale L, J. 229, 240 - 
42 Yale Law J. 241; 15 Cornell Law terly ; 19 Virginia Law Rev. 97. 


The distinction between acts which are governmental in nature and acts 


which are proprietary In nature sets up a class distinction between varty litiguist 


and invidiously discriminates against and litigates class as opnosed to the other. 


Suits falling under factual paterns where performance of governmental functions 

are prohibited while suits falling under factual paterns where performance of 
corporate function are permitted. In both case fact paterns, the Claimants have 
sustained physical and property damage. One group Is allowed to recover against 
the District of Columbia while the other group is denied recovery. The distinction 
or classification is clearly fanciful, capricious, arbitrary, unnatural and illogical 
and must therefore be completely abolished under the powers granted the Judiciary. 
The rule is well settled in this jurisdiction that Congress has the same police powers 
in the District as the State legislature have within their severa! jurisdictions. 
Lansburgh v. District of Columbia, 11 App. D.C. 512 (1897 ); Beach v. Dist. of 
Col. 116 U.S. App. D.C. 68, 320 F 2d. 790 (1963 ), Cert. denied 84S. Ct. 351 

375 U.S. 943. Admittedly, when the District of Columbia acts in its governmental 
capacity, it exerts its police power. That power is t> be used for the common wel- 
fare, impartially and without discrimination. This a Statute which is discriminatory 
either directly or Indirectly is unconstitutional. Francis v. Fitzpatrick, 129 Conn. 
619, 30 A. 2d 552 (1943 ) ; New Orleans v. Le Blanc, 139 La 113, 71 So. 248 (1915) 
The tnvokement >f the governmental immunity doctrine prevents a party litigant from 
seeking judical redress or if redress is sought it prevents a con's litigant irom 


obtaining a fair hearing to say the least. 


Implied in the 5th Amendment of the Federal Constitution ts the Equal prot- 


ection Clause found in the 14th Amendment. Hamilton Nat. Bank of Wash. v. Dist. 
of Col., supra. The inhibitions against denial of equal protection of the laws means 
that no agency, legislative, executive or judicial, no person, officer or agent exert- 
ing the power of the State shall deny equal protection to any person within the juris- 


diction of the State. Virginia v. Rives, 100 US. 313, 318 ( 1880 ). The equal pro- 


tection clause implies that access to the Courts of the Country for protection of 


their persons and property and the preventions and redress of wrongs. 
Yick Wo v. Honkins, 118 U.S. 356 ; Barbier v. Connoll 
113 U.S. 2 1(1885). Appellant does not deny that Congress has the 
power to engage in legislature classifications. What Appellant does contend 
is that where the classification or distinction has no real rational or reason- 
able basis, then the Statute is unconstitutional. Watson v. Maryland, 218 
U.S. 173 (1910). A classification preceding the exercise of the right to 
sue a municipal corporation cannot be based upon the distinction between 
corporate and municipal functions when there is no real explanation for the 
udgement entered by the trial court that Appellant's suit 
seeking redress against the District of Columbia based upon 
the common law concept of Governmental immunity couched within the frame 
work of Section 902, D.C. Code was error, 
Tf the Constitutional considerations raised here do not compel the 
Court to strike the doctrine of governmental immunity as unconstitutional, 
there is another avenue through which the Court can arrive at a similar result. 
Cases in other jurisdictions, have ruled that the task of maintaining a police 
department, supervising and Instructing it's officers are ministeral and not 
discretionary acts. See Muskopf v. Corning Hospital District, 55Cal. 2d 211, 
359 P. 2d 457 (1961 ) ; Hargrove v. Town of Cocoa Beach, supra. The act- 
ivities of a police Department are such that they do not involve thekind of 
policy formulating, judgement-making processes encompassed by the term 
"discretionary". Once the decisions have been made to establish a police 
department and to organize it Ina particular way and t» have specific tndivi- 


duals to be members of that department, the acts of training, Instructing, 


supervising and controlling the Individual officers are merely " mintsteral". 


The rule evolves, then, that when the negligence of the municipality in the 


performance of these ministeral functions is the proximate cause of the injury 
to a citizen, the municipality is not immune from suit and will be held Liable 
in Tort. (1. ) A survey of rulings by our own District Court on the question 
of Governmental Immunity evidences clear conflicting nations as to what the 
law of the District of Columbia is or should be regarding governmental Imm- 
unity. Thus, Appellant strongly urges this Honorable Court to finalize a 
clear and concise ruling on the question of Governmental Immunity. 

In the case now before the Court for review, Appellant sustained mul- 
tiple and severe bodily injuries sustained while in the custody of the police 
Department. The District of Columbia must not be heard to c7mplein that it 
is not Liable for the reason that operation of a police department is a govern- 


mental function and it ts therefore immune irom suit. 


(IIL ) 


FEDERAL COURTS POSSES THE POWER TO ABOLISH 

THE STATUTORY CONCEPT OF GOVERNMENTAL 

IMMUNITY WITHOUT DOING VIOLENCE TO THE DOC- 
TRINE OF SEPARATION OF POWERS 


Appellant has argued herein before, in brief that when the State of 
Maryland and Commonwealth of Virginia ceded territory to the Federal 


Government and the Federal City was established, the common laws of 


1968, ‘Thomas v. 


(1.) See opinion of Trial Court, dated Dec. 12, 
D. C. etal. C.A. No. 1370-68 . 12 CF Greenstone Liability of Police 
Officers for Misuse of their Weaoons, 16 Cleve-Mar. L. Rev. 397, 408- 
09 ( 1967 ). 


( 19.) 


Maryland and Virginia became a part of the laws of the District of 
Columbia. The immunity doctrine having been first established in 
Russel v. Menof Devon, supre, which was decided some 12 years 
after the signing of the dec laration of Independence, ( 2.) strong 
questions are reused as to whether or not the Governmental Imm- 
unity doctrine represents in fact, a common law defense. In short, 
Appellant contends here that the defense of Sovereign Immunity which 
has been asserted by the District of Columbia, has been errone rus ly 
sanctioned all of these years. The Common Law cannot and should 
not take priority over our Declaration of Independence, supra and our 
Federal Constitution. The common law reference t> is generally con— 
sidered to be that body of law in force in England prior to the signing 


of the American Declaration of Independence, supra. Hargrove v. 


Cocoa Beach, supra ; Greenspan v. Slate, 12 N.J., 426, 97 A 2d. 390 


Cawker v. Dreutzer, 197 Wisc. 98, 221, N.W. 401 (1928), Even ass- 


uming that Congress has incorporated the Common Law in Statutes pec- 


ultar to the District of Columbia, It is overwhelmingly clear that the 


Judiciary determines both the content and the meaning of the common 
law. A fortiori this Court should compare and examine the history and 


rationale in Russell v. Men of Devon, supra, in light of custom, habits 


(2.) U.S.C.A. Const. Art. I #1-8, CL. 3. 


and conditions of our society in 1969. Hence the Courts in this Juris- 


diction are not bound by the so-called Common Law as it relates to the 


District of Columbia. It could be that from a historically scholastic 


point of view, no matter how painful the thought may be, Courts have 
labored erroneously over the concept of the Common law defense of 
Sovereign immunity. As Appellant has contended before, the signing 
of the American Declaration of Independence, supra, in 1776, abolish- 
ed the original Colonies from allegiance to the British Crown and all 
political connections between the United Colrnies, of which Maryland 
and Virginia were a part, were likewise totally dissolved. If Courts 
are to recognize the fact that prior to 1776, repeated injuries and us- 
urpation were objects of exercise. In absolute Tyranny °ver the 
United Colonies; That the King of Great Britain had refused to pass 
other laws for the accommodation of large districts of people ; refused 
to assent to Laws for establishing Judiciary Powers ; had refused to 
assent to Laws, the most wholesome and necessary for the public's 
good, How then can the view be consis téntly adopted that the common 
law of England found it's way into the laws as they affect the District 
of Columbia, To incorporate the common law, for these purposes here, 
into the District Law smacks of fundamental inconsistencies in a legis- 
lature and Judicial vein. | 

Under Article II, Section lof the Federal Constitution, " the 
Judicial Powers of the United States Is vested in one Supreme Court, 
and in such inferior Courts as the Congress may from time to time 


ordain and establish". The exclusive power vested in the Judiciary is 


that of Interpreting the laws. Thus, a question as to whether or not the 


Courts can abolish the Sovereign immunity doctrine, considering it's 
scope, effect, purpose and intent, ts a question, not for the Congress 
as this Court said in Urow, supra. Rather, it Is so lely and exclusive- 
ly 2 question of law is peculiarly aporopriate for independent Judicial 
ascertainment. Dunat v. Hurney, 297 F. 20 744 C.A. Pa. 1961 
Congress vested the Court with the power to interpret laws. Obviously 
the C-urts cannot legislate. But Judicial abolition of a Common Law 

h ig conflicting with the general organic laws of the 
United States is not an act of legislating but constitutes an act of Judical 
exercise of exclusive powers. Ergo, this Honorable Court does have 


the jurisdiction, both in power and procedure, t> generally abolish 


the doctrine of Sovereign immunity as it relates to the District of Columbia. 


Accordingly, Appellant respectfully requests this Court to re-exam- 
ine it's views expressed in Urow, supra. For it is indubitably clear that 
the general abolition of the governmental immunity doctrine ts surely a 
burden to be borne by the Judiciary. 

IV. 
L COURT ERRED IN RULINC THAT APPELL- 
ANT'S - T WAS BARRED UNDER THE DOCTRINE 
OF GOVERNMENTAL IMMUNITY 

If the argument Is to be accepted that operation of a police 
Department consist of acts ministerial in nature and are therefore out- 
side the scope of Governmental Immunity. If the argument Is accepted 
that the governmental Immunity doctrine being a creature of the common 
laws, does not encompass the general adaptation of the common law in 
existence prior to the signing of our American Declaration of Independ- 


ence and is therefore not considered a valid common law defense ; and 


finally, tf It is to be legally assumed as clear and cogent law, that the 
general abolition of the Doctrine is a burden to be borne by the Judiciary 
as an fact of a judicial functions rather than legislature rule making, the 
conclusion is clearly inescapable that ; : 
The Trial Court erred in ruling that Appellant's suit was barred 
under the Doctrine of Sovereign or Governmental Immunity. | 
Accordingly, Appellant respectfully prays this Honorable Court 


to Reverse the Judgement of the District Court entered herein. 


Respectfully Submitted 


s/ Clement Theodore Cooper 
Clement Theodore Cooper 

918 F Street, N.W. (300-302 ) 
Washington, D.C. 20004 


Attorney for Appellants 
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Notice of Claim to Commissioner .cccoccccccccccccvccccces 


Complaint for Damages - Personal Injury - 


Negligence ..ceedeccccccccccccccccccccerccccccccoresccors 


Order eee cccrecccerseceseeeseserseresescarsorseesererrrre 


Notice of Appeal .cenceccccce coccccccccccccccccsccccccce 


JA. 


TO: Beard of Coamissioners 
Distri 


Se 
14th @ E Street N. We 
Washington, De Co 


RE: Notice of Claim for Damages 
Due to Personal Injury. 
ROBERT GRAHAM 


Dear Sirs: 


Please take notice that in aecordance|with the visions 
ef Ghapter 9, Section 1-902 of the ied Cl of this city, 
Robert Graham rectors presents claim for damages 

. against the city with the inf a to be given under. 
said section as follows: 


) I claim damages against 


efficers, no one appearec, 

tach, claimant's right 

3 ribs were fractured, 
and several days 

subsequent 
of pneumonia. 
There were at least five other persons in ithe coll 
at the time of the injury. Their nawes are not 
available at this time. 


UMITEL GIATES DISTAICT COUT a it | 
Fon 16 bIoTMICT Cr COLUM Ia . 


AWENT Ghaball, 1 
2008 Marylané .venue, 3,5, 
washington, D,. 


sULIB GiaHAM, 2 
1008 Maryland avenue, 4.5, 
eashington, Dv. 


Plaintiffs 


Civil Action Ne. 663-67 


DI-TRICT OF COIUMBIA, 1 

A Wanicipsl Corporation 
District Buiiding 
Nashington, DC. 


& 
CAPT. AOHsAT Ss. SH0TTisNCaTH 
Number 9 Precinct 


Metropolitan Folice <epartmeat 


») 
) 
>) 
P) 
) 
? 
) 
») 
) 
) 
) 
) 
») 
) 
) 
) 
} 
2, (“67 vespington, Dc. } 
) 


Defendants 
COM La INT 0K DAMAGbo 
ts - 

1. surisdiction is grounded on litle I, vectiou loc, L-v. 
Code, 1961 sitios, and the amount in controversy exceeds the 
sum of $30,000, exclusive of interests snd CcostSe 

2. Plaintiffs are adult citizens of the United States and 
sre residents of the iystrict of Columbia. Tne Defendant 1 is 6 


Yamicipsl Corporation, under whose jurisdiction and control, Vefen- 
Gant 2 is responsible as it’s sgent. 

3. That at all times nerein mentioned the defendent 1, the 
District of Columbis, was, end is now, 8 municipal corporstion, 
organized anc existing under and by virtue of the laws of Congress. 

he Trat on -eptember 23, 1965, pleintiffs, by end through 
their attorney, duly presented to the Board of Commissionsrs of 

pee 0 pide Cae of HT CP WS a tropelites Police —— 
Cepsrtment. Tyet in sucp clein presentei, plaintiffs ststed thir 
names, addresses, the time, place and cause of the accident, snd 
the nature ani extent of plaintiff's injuries, which clein was 


presented within six months from the dete of seid injuries. A 
cosy of saic claim 4s presented to the vonrd of city commissioners 
is attaches Resto, ad vy reference woce & part hereof. 

5- Innt said soard of City Commissioners hes neglected or 


either reiusec to *dlow ur reject saic cleim \ithia 18 montns «rter 


thea filing of metice »1ith said Cyty. 


Gisx on cr "trent April 11, 1965, rlsintiff 1 #A3 wrong- 


fullyvarrestes Yor Granzeness and sey thereupcr trken tc Number 9 
rrpeciact ahere he «as placed in 8 crovdec cell with 8 pumber of 
other prisoncerse ‘yt sltjatiff < hac paid fine Tor picintift i's 
Welesse UAT porastirri was still rel zt cade zrecinct. About 
20 aiseites ofLtcr plaigtiff 1 was pinced in tice eelL eipcucet 
numoer ¥ «re¢inct, pizintiff eas severel; and orutally =ttsecked by 
ope of the cell metes, iGr muy Teasode plaintiff 1 yelled ca numer- 
cus sceassins fcr au officer to come into the cei. dbloce but 
no cne uppesred. +isiatifi's yelling went iznored. rinintiff 1 
was thereuyj:cn continuously ettecaed, «45 throwa ts the floor, his 
rignt ear lobe ws cong letely bitten off nd xfs ciczed coninouously 
and vi¢cicusly uatil pisintiff£ 1 ses renierec ancenseicus and suff- 
ered multiple rib fractures (7th,8th, end 9th cribs on the right 
side), “wltiple contusions and abrasions, =ac ccatusicns of the 
xicney. 
7. Fleintiff was exercising due cere ror nis ora s3fety, under 
the clrcumstances, anu was in go way contributoriiy au ciigente 
“8. ‘he defendants were nogligent in tit, (1) pl-intiff was 
placéd in 5 crowéec call, (<) plaintifr #as not runs at the time 
of iis «rrest therefore pleintirr was wrougfully arrested, (3) 
bailure to patrol the cell at reuscnatble tinus, ta, cedure to 
appear in tn cell block to picvent further attacks by inmates 
on plaintiff (5) gross taiiure in exercising proper supervision and 
—ro1ice Tepartcent, “unver ‘recinct. 
Ge Tye defeniant knew or should heve saown of the potential 
danger in placing plointiff in 4 crowded cel] block with other 
persons or prisoners of despicable chorsster.%a3 thus, ereated the 


risk. 
(2) 


WHSHEFORE, Plaintiff 1 prays judgment against the defendants 
4:. the sum cf $200,000.00. 


Cy UT ii 
l. Plsintifr Z repeats each anc svery allesation contained 
in Count I of the complaint as thougs fully recited at leagth snc 
by referance Licorporates the same herein and makes said allegations 
a part nereof. 
2. Flsintirf z, «ife of plaintiff 1, alleges that as 6 result 


of negligence of the defendants in failing to properly supervise 


ané control prisoners charged to it’s custody, particularly, plain- 
itiff 1, her husband, plaintiff 2 suffered loss of services, society, 
sexusl releticaship, companionship, and loss of support 2s @ result 
oi the injuries suct7ine4 dy her husband, fleintiff i. 

ShehiFCKE, rlisintiff 2 preys judgment against the defendants 
in the sum of $50,000.90. 


e@ Cooper 
attorney tor Fleintifis 
918 £ street, W,«. (302) 
washbiogtco, v6, <v00% 
skacutive 4=3900 


PLAINTIFFS DEMAND A TRIAL BY JURY cu. ALL BAY tion | 


SA.B3 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT GRAHAM 3 
1008 Maryland Avenue, N.E. 
Washington, D.C. 

and 
SUSIE GRAHAM 
1008 Maryland Avenue, N.E. 
Washington, D.C., 


Plaintiffs 
ve Civil Action No. ‘663-67 


DISTRICT OF COLUMBIA 
a municipal corporation 
District Building 
Washington, D.C. 20004 
and 
Capt. ROBERT S. SHUTTLEWORTH 
Number 9 Precinct 
Metropolitan Police Department 
washington, D.C., 
Defendants. 
QRDER 
Upon consideration of the complaint filed herein, the 
answer thereto, the pre-trial order filed herein, oral 
motion of the defendant District of Columbia to dismiss the 
complaint after this action was called for jury trial, the 
oral opposition of plaintiffs thereto, the representation 
of counsel for plaintiffs that the suit against Robert &. 
Shuttleworth should be dismissed on the ground that he was, 
not on the scene at the time of the incident giving rise to 


this civil action, it is, by the Court, this potaay of 


2. That upon consent of the parties the complaint 
against Robert 8. Shuttleworth be, and the same is, hereby 


dismissed. 


UNITED STATES DISTRICT JUDGE 


I hereby certify that a copy 
of the foregoing Order was mailed, 
to Clement 
., Attorney for 


day of June, 1969. 


We 


Assi Corporation Counsel ,D.C. 
Attorney fox Defendants 

District Building 

washington, D.C. 20004 


coment AS | 
United States District ee for the 


NOTICE OF APPEAL. 73 (8) 


United States District Court for the District of Columbia 


JUN 7 5 t51,, 


ROBERT GRAHAM, Et A’ 


Plaintiff. aealles 
vs. Crit No. <= 
TISTRIC] OF COLUMBIA 


Defendant. 


NOTICE OF APPEAL 
Notice is hereby given this 25tb day of June , 196° , that 


ROBERT ‘ RAHAM, s:alnttff tn the above entitied  ause 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 22rc day of 
infavorof District -f C>tumb'a 


June 7195 


against said Robert Graham, platnt’ ff heretn. 


GL for p-.i(nt*ff 


18 F Street, NW (7-972) 


i 


Washinot-n, BC 277 4 
EXecut!ve 207 %9 


Cany -f the f regying ma’'ed t+ Carorratinn Cunse!'s Office, District 
Bul'ding, 14th & E Streets, N.W., Washington, D.C., thts ____ day of 
June, 106°. 


CUEMEN1T c 
Attorney fr Pratnttf? 


UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 
— 
No. 23298 


ROBERT GRAHAM, Et Al 
Appellants 


VS. 


DISTRICT OF COLUMBIA 
Appellee 


| 
tates District Court for 
the District of Crlumbia. | 


ee 


Appeal from the United $ 


CERTIFICATE OF SERVICE | 
Copy of the foregoing Brief, mailed, postage prepaid to 
Corporation Counsel's Office, District Building, 14th & E 


Streets, N.W., Washington, D.C. 90004, this 


1969. 


> 


day of 


s/ Clement Theodore Cooper 
Clement Theodore Cooper 
Attorney for Appellants 

918 F Street, N.W. ( 300-302 ) 


Washington, D.C. 20004 


BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,298 
ROBERT GRAHAM; et aly, 
“Appellants ; 


V: 


"=< DISTRICT OF COMUMBIA, 


Appellee. 


acest From The United States District Court 
-For The District Of Columbia 


« CHARLES T; DUNCAN, 
Corporation: Counsel, D. °C. 


RUBERT. B- PAIR, 


Principal Assistant Corporation ae 


Counsel, D. ec: ae 


RICHARD W. BARTON, 
Hepes Assistant oo : 
Counsel, ~C. aan 


Attorneys for Appellee, 
District cs 
ry rar oe Canes 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,298 


DISTRICT OF COLUMBIA, 
Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


REFERENCES TO RULINGS | 
The opinion of the District Court dismissing the complaint 
against the District of Columbia is not reported but is contained in 


the transcript of the proceedings at pp. 1-15. 


This case has not been before the Court on any prior occasion. 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 

Does this Court's decision in Spencer v. General Hospital of the 
District of Columbia, infra, alter the rule heretofore declared by this 
Court in Capital Transit Co. v. District of Columbia, infra, and 
Wilson v. Bittinger, infra, that the District of Columbia is immune from 
liability for torts committed by its officers while engaged in the opera- 
tion and maintenance of the police department? 

-COUNTER-STATEMENT OF THE CASE 

On March 20, 1967, appellants, Mr and Mrs. Robert Graham, 
filed 1a the United States District Court for the District of Columbia, a 
civil action seekirg damages for personal injuries suffered by Mr. Gra- 
ham and loss of consortium by Mrs. Graham. Named as defendants 
were tne District of Columbia and Captain 8. Shuttleworth, an officer 
of the Metropolitan Police Department (J. A. 2). 

In their complaint, appellants allege that, on April 11, 1965, 
Mr. Graham was arrested fo> drunkenness and taken to the Ninth 
Precinct Stationhouse, where he was placed ina crowded cell with a 


number of other prisoners. It was further alleged that, shortly after 


his incarceration, he was "severely and brutally attacked by one of the 


cell mates for no reason." (J. A. 2.) 


Appellants contend, inter alia, that the appellees were negligent 
in placing Mr. Graham in a crowded cell, in failing to patrol the cell at 
reasonable intervals, and in failing to respond to his cries for help after 
the commencement of the attack (J. A. 2). 

Following a hearing on June 16, 1969 (just prior to the time trial 
was scheduled to begin), the complaint was dismissed against Captain 
Shuttleworth with the consent of all parties. Upon the District's oral 
motion, asserted on the ground that the District was ne from suit 


because operation and maintenance of the police department isa "govern- 


mental function, '’ the complaint against the District was also dismissed. 


(Tr. 1-16.) 


This appeal followed (J. A. 4). 


ARGUMENT 


The trial court properly dismissed the com- 
plaint against the District of Columbia. 


On November 10, 1969, this Court, en banc, in deciding Spencer 
y. General Hospital of the District of Columbia, _U. S. App. D. C. 
ae F.2d___—(No. 21,483), substantially modified the rule 
with respect to the District's immunity from liability for torts com- 
mitted by its officers and employees. It specifically overruled its 


earlier decision in Calomeris v. District of Columbia, 96 U. S. App. 


D. C. 364, 226 F. 2d 266 (1955), in which it had previously held that, 
in the operation and maintenance of a municipal hospital, the District 
was immune from liability for negligence. 

However, in the case at bar, the trial court dismissed the com- 
plaint against the District of Columbia on the ground that, in the opera- 
tion and maintenance of the police department, the District is immune 
from liability for its negligence. The trial court's judgment is 
persuasively supported by this Court's earlier decisions in Capital 
Transit Co. v. District of Columbia, 96 U. S. App. D. C. 199, 225 
F. 2d 38 (1955) and Wilson v. Bittinger, 104 U. S. App. D. C. 403, 
262 F. 2a 714 (1958), both of which hold that the District is not liable 
for its acts of negligence in the operation and maintenance of the police 
department.’ This Court, in Spencer, did not specifically overrule 
either of these decisions. 

Assuming, arguendo, however, that the holding of Spencer, 
supra, is applicable to the operation and maintenance of the police de- 
partment, as well as to the operation and maintenance of a municipal 


hospital, the negligent acts alleged in the complaint were "discretionary, "' 


acts for which the District is not liable to respond in damages. Elgin v. 


District of Columbia, 119 U. S. App. D. C. 116, 337 F. 2d 152 (1964). 


The gravamen of the complaint is that police officials negligently 
failed to patrol the crowded cell block “at reasonable times. " Deter- 
mination as to when to patrol, or how frequently to patrol, plainly in- 
volves a discretionary function. Cf. Tucker v. Duke, 107 U. S. App. 
D. C. 253, 276 F. 2d 479 (1960). : 

CONCLUSION 


Upon the foregoing, it is respectfully submitted that'the action 


of the trial court in dismissing the complaint was proper and should, 


therefore, be affirmed. 


CHARLES T. DUNCAN, 
Corporation Counsel, zee Cc 


HUBERT B. PAIR, 
Principal Assistant Corporation 
Counsel, D. C. 


RICHARD W. BARTON, 
Assistant Corporation | 
Counsel, D. C. 


TED D. KUEMMERLING, 
Assistant Conan 
Counsel, D. C. | 


Attorneys for Appellee, 
District Building, | 
Washington, D. C. 20004 


